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Summary  of  Findings 

1.  The  ATB's  failure  to  decide  cases  in  a  timely  fashion 
has  cost  the  Commonwealth  millions  of  dollars  in 
interest  charges  over  the  years.   The  ATB's  operation 
bears  little  resemblance  to  its  stated  mission  of 
prompt  and  expeditious  review  of  tax  cases. 

2.  \ful t i-mi 1 1  ion  dollar  state  revenue  cases  have  taken  as 
long  as  five  years  to  decide  after  the  trial  has  been 
completed. 

3.  Ex-parte  communications  and  calls  to  the  ATB  allow  some 
taxpayers  to  get  their  cases  heard  expeditiously  while 
other  cases  languish  for  years. 

4.  The  ATB  decides  less  than  L%  of  all  state  revenue  cases 
on  an  annual  basis.   The  backlog  of  ATB  cases  on  major 
issues  affects  hundreds  of  thousands  of  taxpayers. 

5.  The  ATB  has  no  case  management  or  prioritization  system 
to  track  major  issue  cases  or  to  dispose  of  similar 
issue  cases.   ATB's  failure  to  weed  out  hundreds  of 
cases  that  could  be  disposed  of  by  decision  or  lack  of 
jurisdiction  completely  hampers  its  effectiveness. 

6.  Political  considerations  and  the  ATB's  statutory  scheme 
hamper  the  ATB's  effectiveness  and  make  it  susceptible 
to  claims  of  special  treatment  for  certain  taxpayers. 


The  House  Post  Audit  and  Oversight  Bureau  (the  "Bureau")  has 
completed  a  preliminary  inquiry  into  the  practices  and  procedures 
of  the  Appellate  Tax  Board  ( "ATB" ) .   Based  upon  its  initial 
review  of  case  listings,  and  comments  from  practitioners  and 
taxing  authority  representatives,  the  Bureau  notes  the  following 
findings : 


1.  The  ATB  is  antiquated  in  its  operation  and  practice. 
The  statutory  scheme  and  the  current  method  of 
operation  including  the  process  by  which  the  ATB  makes 
it  decisions  is  fundamentally  flawed  and  has  cost  the 
Commonwealth  millions  of  dollars  in  interest  and  wasted 
Departmental  of  Revenue  ("DOR")  and  municipal  taxing 
authority  resources. 

2.  The  ATB  has  no  systematic  process  to  review  its  case 
inventory  and  has  no  plan  for  disposing  of  backlogged 
cases.   Unlike  other  tribunals,  there  is  no  case 
tracking,  no  case  management,  and  no  concerted  attempt 
to  deal  with  recurring-issue  cases  that  affect  large 
groups  of  taxpayers.   These  defects  have  caused  a 
significant  backlog  which  affects  thousands  of 
taxpayers . 

3.  The  Bureau  substantiated  numerous  complaints  about  the 
length  of  time  it  took  the  ATB  not  only  to  reach 
decisions,  but  also  to  issue  written  reports  of 
findings  of  fact  and  rulings  of  law.   The  Bureau  found 
that  the  ATB's  bifurcated  system  of  issuing  a  decision 
and  then  issuing  the  report  sometimes  several  years 
later  was  extremely  costly  for  the  losing  party  and  was 
completely  inefficient. 

4.  The  Bureau  substantiated  several  complaints  about 
improper  ex-par te  conversations  with  personnel  at  the 
ATB  spanning  a  period  of  several  years.   The  Bureau 
noted  a  recurrent  practice  of  cases  receiving  special 
or  unequal  treatment.   This  special  treatment  included 
scheduling  newly  docketed  cases  for  trial  while  other 
cases  several  years  old  remained  undecided  or  were 
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languishing  awaiting  trial.   The  Bureau  also  noted 
that  in  several  instances,  a  phone  call  to  the  ATB  by 
an  aggrieved  taxpayer  was  enough  to  get  a  case  marked 
for  trial.   In  some  of  those  cases,  trials  were 
scheduled  before  the  DOR  had  even  been  served  with  the 
petition  or  had  filed  an  answer  in  the  case. 

5.  The  ATB  scheduled  cases  for  trial  without  any 
certification  of  readiness,  a  process  that  resulted  in 
further  continuances  and  in  wasted  resources  by  both 
part  ies . 

6.  The  ATB's  rules  of  practice  and  procedure  as  well  as 
its  rules  governing  the  admissibility  of  evidence  are 
confusing,  ambiguous,  and  not  applied  on  a  consistent 
basi  s . 

7.  The  ATB,  through  its  lack  of  adherence  to  its  own  rules 
and  informal  approach  to  appeals,  gives  the  appearance 
of  being  easily  manipulated  by  some  parties  who  are 
recurrent  practitioners  before  the  Board. 

8.  The  Bureau  noted  several  historical  complaints  from 
taxing  authorities  about  unfair  treatment  and  the  ATB's 
providing  counsel  to  certain  favored  taxpayers  about 
both  substantive  and  procedural  issues. 
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Background 

The  Appellate  Tax  Board  ( "ATB" )  which  was  formerly  rhe  Board 
of  Tax  Appeals  was  originally  established  by  Chapter  416  of  the 
Acts  of  1930.   The  jurisdiction  and  the  operation  of  the  ATB  is 
governed  by  the  provisions  of  M.G.L.  c.  58A.   Under  the 
provisions  of  that  chapter  the  ATB  has  jurisdiction  to  hear  both 
appeals  from  assessments  of  local  property  taxes  levied  by 
municipalities  pursuant  to  M.G.L.  c.  59   and  the  assessment  of 
state  taxes  under  the  provisions  of  M.G.L.  c.  62  -  65C. 

The  Bureau  notes  at  the  outset  of  this  report  that  there  is 
a  significant  distinction  between  local  property  tax  appeals  and 
appeals  from  the  assessments  of  state  taxes  levied  by  the 
Commissioner  of  Revenue.   There  are  discrete  bodies  of  law  that 
govern  each  group  of  appeals  and  the  level  of  expertise 
applicable  to  each  is  very  different. 

The  principal  area  of  dispute  in  local  property  taxes  cases 
involves  over-valuation,  i.e.  a  dispute  about  the  fair  cash  value 
of  a  parcel  of  real  estate.   Valuation  and  real  estate  appraisal 
are  the  principal  items  that  are  at  issue  in  cases  handled  by  tax 
assessors  of  the  351  municipalities  in  the  Commonwealth. 

On  the  state  tax  side,  appeals  from  assessments  made  by  the 
Commissioner  of  Revenue  can  generate  a  host  of  administrative  as 
well  as  substantive  tax  law  issues.   In  addition  to  the 
substantive  issues  which  can  involve  many  of  the  provisions  of 
the  Internal  Revenue  Code,  there  are  also  very  unique  and 
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sometimes  arcane  issues  raised  dealing  with  a  myriad  of  state 
excise  taxes  including  sales,  corporate,  bank.,  insurance,  estate, 
as  well  as  personal  income  taxation. 

While  the  number  of  local  property  tax  cases  is  much  greater 
than  state  tax  cases,  state  revenue  cases  are  often  more 
complicated  and  much  larger  in  terms  of  fiscal  impact.   Yet, 
under  the  current  method  of  operation  of  the  ATB,  the  state 
revenue  cases  are  lost  in  a  sea  of  property  tax  cases  at 
substantial  cost  to  the  Commonwealth.   Given  the  financial  impact 
of  the  state  revenue  cases,  it  makes  sense  for  them  to  be  heard 
in  a  separate  and  expedited  fashion. 

Noting  the  two  very  distinct  types  of  cases  heard  before  the 
ATB,  the  Bureau  conducted  an  overview  of  the  ATB's  actual 
operations.   The  Bureau  first  examined  the  ATB's  eight-year 
record  and  transition  report  issues  October  22,  1990,  which 
outlined  the  goals  of  the  agency.   The  agency  mission  of  the  ATB 
was  defined  as: 

1.  Ensure  that  taxpayers  receive  fair  and  timely  hearings 
on  tax  abatements  they  have  sought  from  local  and  state 
assessing  authorities. 

2.  Make  available  the  expertise  in  property  valuation  and 
tax  law  necessary  to  make  expeditious  decisions  on  the 
validity  of  tax  assessments. 

3.  Provide  an  economical  alternative  to  the  trial  of  tax 
assessment  issues  in  the  court  system  in  which 
congested  calendars,  technical  formalities  and  lack  of 
specialized  knowledge  of  appraisal  methods  might  make 
it  difficult  for  average  taxpayers  to  get  prompt 
resolution  of  their  appeals. 
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4.  Make  available  an  alternative  informal  procedure  to 
give  taxpayers  a  cost-effective  way  of  resolving 
appeals  in  which  the  amounts  in  controversy  are  small. 

5.  Provide  a  reporting  of  expert  knowledge  of  valuation 
and  tax  law  policy  and  technique,  both  substantive  and 
procedural  to  ensure  justice  and  consistency  in  the 
administration  of  taxes,  assist  the  courts  in  resolving 
further  appeals,  assessing  authorities  in  developing 
fair  assessment  practices  [sic]  and  the  legislature  in 
improving  the  statutory  basis  of  tax  assessment  and 
review  procedures. 

The  Bureau  would  note  that  four  of  the  five  statements  in 
the  agency  mission  deal  with  "efficient,  cost  effective, 
expeditious,  and  prompt"  methods  of  resolving  rax  disputes.   Yet, 
a  review  of  the  record  indicates  that  the  ATB's  operation  bears 
little  if  any  resemblance  to  the  stated  agency  mission. 

The  Bureau  also  examined  a  recent  consultant  report  prepared 
for  the  Executive  Office  of  Administration  and  Finance  ("A&F") 
by  Factor  Management,  Inc.  which  was  critical  of  the  ATB's  method 
of  operation  and  its  efficiency.   The  Bureau  concluded,  however, 
that  much  of  the  analysis  of  Factor  Management  was  simplistic  in 
that  it  failed  to  recognize  the  distinction  between  real  estate 
appeals  and  state  tax  appeals.   As  a  result,  the  Bureau's  own 
review  of  state  revenue  cases  presented  a  far  different  picture 
of  what  the  real  time  costs  are  in  litigating  a  state  tax  case. 
The  Factor  Management  report  indicated  that  once  a  case  was 
heard,  it  could  take  up  to  four  months  to  decide  the  case.   (See 
report  on  page  38).   The  Bureau,  however,  found  numerous  examples 
of  much  longer  time  frames  in  reaching  decisions.   The  following 
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is  a  partial  listing  of  still  unresolved  DOR  cases  that  have  had 
an  evidentiary  hearing.   The  hearing  date  is  listed  by  the  case: 


CASE  NAME 


DOCKET  # 


HEARING 
DATE 


1.     Electronics  Corp.  of  America 


153028 


01/27/88 


NCR  Corporation 


3.    Weston  Marketing  Corp, 


4.    Erving  Paper  Mills  Corp. 


147997  11/27/89 
168150-52  11/28/89 
161893      12/04/90 

159040-42    01/22/91 
01/23/91 


5.  V.H.  Blackinton,  Inc. 

6.  Est.  of  Harvey  Edlin 
Melvin  Alter,  Executor 


142524 


149036 


12/16/91 


04/28/92 


7.    BayBanks,  et  al 


177499-549   05/18/92 
05/19/92 


8.  A.W.  Chesterton  Company 

9.  H.  Michael  Smolak,  Jr. 

10.  James  &  Beatrice  Salah 


11.   General  Cinema  Corp. 


12.   Hanover  Mall  Cinema,  Inc 


13.  Westgate  Brockton  Cinema,  Inc 

14.  Rudolph  &  Marilyn  Walter 


170502 
182214 

175222 


178408 


178405 


178407 


08/13/92 
09/03/92 

09/30/92 
10/01/92 

10/05/92 

10/05/92 

10/05/92 


149032-33    10/08/92 
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CASE  NAME 


DOCKET  # 


HEARING 
DATE 


15.  Sumner  L.  Raymond  & 

Mary  Polsonetti,  Executors 
Estate  of  Hazen  M.  Richardson 

16.  Robert  &  Nancy  Cohen 

17.  James  &   Emboli  Angel ini 

18.  Michael  Zammi t t i 


155988 


10/28/92 


19, 


20.  Dunkin'  Donuts  Advertising 
Fund,  Inc. 

21.  Richard  Brown 


">  "> 


Kennametal,  Inc 


23.    Chef  Chang's  House 


24.    Joseph  McCann 


25.    C.C.  Sanders 


26.    Coopers  &  Lybrand 


27.  The  Easterly  Co. 

28.  Q.  Holdings 

29.  Ainslie  Corporation 

30.  Louis  D'Arpino 


31.    Paul  Dupee 


32.    Glandore  Cafe,  Inc.  & 
Gerald  DiDiovanni 


189214 
195230 

170030 


International  Business  Machines    170420-26 


151385 

193553 

170029 
186703 
183527 
152100 

152184 

162874 

189617 

203220 

163380 

163295 
180664 

163052 
170255 

193144 


11/24/92 
01/05/93 

01/07/93 

01/12/93 
01/13/93 
01/14/93 
01/20/93 

01/19/93 


01/20/93 

01/26/93 
02/03/93 

02/09/93 

02/10/93 

03/22/93 

04/07/93 

04/08/93 

04/14/93 

05/05/93 
05/13/13 

06/03/93 
06/10/93 
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CASE  NAME  DOCKET  #      HEARING 

DATE 


33.  National  Tires,  Inc.  170186-87    06/15/93 

34.  Tambrands,  Inc.  195258-60    06/30/93 

The  time  lags  in  deciding  cases,  such  as  those  in  Table  #1 
affect  not  only  the  taxpayer  who  is  party  to  the  case,  but  also 
have  implications  for  hundreds  if  not  thousands  of  similarly 
situated  taxpayers.   Some  of  these  cases  had  their  trial 
completed  as  far  back  as  1988.   Several  of  these  old  and 
undecided  cases  have  accrued  hundreds  of  thousands  and  even 
millions  of  dollars  interest  charges  which  will  be  assessed  to 
the  Commonwealth  if  the  Commissioner  of  Revenue  is  ultimately 
determined  to  be  the  losing  party.   In  the  aggregate,  the  amount 
of  interest  paid  by  the  Commonwealth  because  of  the  delay  in  the 
decision-making  process  has  been  in  the  millions  of  dollars  over 
the  last  few  years.   A  review  of  the  ten-year  history  of  the 
ATB's  decisions  reveals  that  the  Commonwealth  has  already  paid 
out  millions  of  dollars  in  interest  directly  attributable  to  the 
length  of  time  the  ATB  took  to  decide  the  cases.   These  amounts 
do  not  include  the  millions  of  dollars  that  accrue  while  the 
cases  sit  at  the  ATB  awaiting  trial  because  of  the  existing 
backlog. 
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Even  more  troubling  than  the  examples  in  Table  #1  were  cases 
viewed  by  the  Bureau,  which  were  submitted  to  the  ATB  based  on 
stipulated  facts.   In  this  type  of  appeal,  there  is  little 
factual  analysis  required  by  the  ATB  since  the  facts  are  not  in 
dispute.   Despite  the  fact  that  there  is  a  concise  record  from 
which  the  Board  can  decide  these  cases,  the  as-yet  unresolved 
cases  shown  below  in  Table  #2  go  back  to  late  1990.   While  some 
of  these  cases  appear  to  be  limited  in  scope,  several  of  them, 
such  as  Gillette,  Ortho  Pharmaceutical,  and  Fu  j  i  t  s  u ,  affect 
potentially  hundreds  of  taxpayers  with  millions  of  dollars  at 
stake.   Given  that  the  parties  to  these  cases  have  agreed  upon 
the  factual  record  before  the  ATB,  there  is  simply  no  good  reason 
why  it  should  take  years  before  they  are  decided. 


CASE  NAME 


DOCKET  # 


HEARING 

DATE 


1. 


2. 


John  &.   Elizabeth  Grady 
Ortho  Pharmaceutical  Corp. 


171517 
171940 


11/30/90 
01/91 


3. 


Gillet  te 


142723-26 
148456-61 


05/02/91 


4.  Fujitsu  Systems    of   America 

5.  Matthew  DiCar  lo 


156103 
189109 


08/21/91 
12/31/91 
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CASE  NAME 


DOCKET  # 


HEARING 
DATE 


6.  Minkin  W.  Roxbury  R.  Trust 

7.  Minkin  Forest  Hills  R.  Trust 

8.  Minkin  Quincy  R.  Trust 

9.  National  Nursing  House  R.  Trust 

10.  Morton  Buildings 


11.  Robert  &  Maureen  DeMarco 

12.  Coventry  Corp. 

C.  Motions  to  Dismiss 

13.  Pacificorp  Capital,  Inc. 


193054 
193055 

193057 

193056 

157955-58 

176356 

194408 

157012 

011657 


09/18/92 
09/18/92 

09/18/92 

09/18/92 
01/15/93 


04/05/93 
05/07/93 
11/06/92 


In  yet  another  group  of  cases  reviewed  from  DOR  records,  the  ATB 
has  yet  to  issue  final  reports  years  after  it  reached  the  initial 
decision.  One  case  involving  BayBank,  was  heard  on  May  2,  1988 
and  was  decided  on  April  6,  1990.   Nevertheless,  the  report  on 
this  has  yet  to  be  issued,  more  than  3  years  after  the  decision. 
The  total  number  of  dockets  (well  in  excess  of  100  cases)  that 
are  controlled  by  this  issue  have  a  potential  fiscal  impact  of 
several  hundred  million  dollars.   The  consolidated  cases  have 
been  languishing  before  the  ATB  for  over  5  years  and  affect 
virtually  every  major  bank  in  the  Commonwealth.   Moreover,  the 
unresolved  status  of  these  cases  creates  a  contingent  liability 
that  has  undoubtedly  negatively  impacted  the  Commonwealth's  bond 
rating.   The  costs  to  the  Commonwealth  for  this  five-year  waiting 
period  could  indeed  be  substantial. 
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The  following  table  (Table  #3)  lists  those  cases  which  have 
received  a  decision,  but  as  of  September  26,  1993  had  not 
received  a  report  of  findings  and  rulings. 


CASE  NAME 


DOCKET  # 


HEARING 
DATE 


DECISION 
DATE 


1.    Bay  Banks,  et  al 


140012-18 

140089-99 

156269-81 

158005-69 

156767-83 

161771-72 

140106-22 

140257 

140474 

141889 

147947-52 

148009-15 

156083-89 

156173-80 

156252-64 

156513 

159884-91 

160271 


05/02/88 


04/06/90 


2.   Edward  &  Alyse  Mandell 


170601-0: 


01/21/91 
03/19/91 


11/12/91 


Robert    J.    Saraia 


4.    T.I.G. 


162955 
176205 
129446-48 


10/16/90 
10/31/90 


02/19/92 
03/31/92 


5.    San-Vel  Concrete  Corp.,  Inc 


179087 


07/23/92 


04/30/93 


6.    Frank.  &  Anthony  Iacaboni 


177566-67   12/02/93 


05/05/93 
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CASE  NAME 


DOCKET  # 


HEARING 
DATE 


DECISION 
DATE 


7.  Fields   Corner    Plate  Glass 
Co. ,    Inc. 

8.  Marshall   &  Barbara  Tobins 

9.  Roadside  Tavern  Restaurant 

10.  Melivn  B.    Drapkin 

11.  Memorial    Press 


12, 
13, 
14, 
15, 


Lorp.    dros 


nc 


16, 


Dunkin'    Donuts    Northeast 
Distribution  Center,    Inc. 
New  York  Times    Sales 

Boston  Save  Deposit    &  Trust 

Co. 

(Motion  to  dismiss  filed 

01/06/92  following  a  series 

of  other  motions,  the  last 

hearing  held  by  the  ATB  was 

on  06/11/92) 

Watjus  Electric,  Inc. 


191309 
191727 

151325 

195291 
176661 

157114 

148699 


09/14/92*    06/29/93' 


12/04/90 

01/28/93 
12/28/90 

02/24/92 

03/14/90 


144423-24   03/19/92 


161857 


173011 


04/16/92 


06/11/92 


08/06/93 

09/08/93 
06/16/92 

11/13/92 

12/03/92 

01/05/93 

07/19/93 

01/13/93 


189623 


01/07/93 


02/17/93 


The  DOR's  Litigation  Bureau  FY' 93  Annual  Report  cited  a 
number  of  other  cases  that  have  languished  for  years  before 
finally  being  settled  after  substantial  interest  costs  had 
accrued  to   the  Commonwealth.   In  AT&T  v .  DOR  for  instance,  the 
tax  years  involved  were  1978  through  1982.   Quoting  from  the  DOR 
Litigation  Bureau  report:  "Although  AT&T  was  heard  by  the  ATB  in 
June  of  1989,  no  decision  had  been  issued  as  of  April  of  1993. 
During  the  four  years  that  elapsed  from  the  date  the  case  was 
tried,  its  dollar  value  climbed  to  approximately  $13  million." 
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According  to  the  annual  report,  the  case  was  recently  settled 
more  than  four  years  after  the  trial.   The  amount  of  interest 
that  accrued  while  this  case  sat  at  the  ATB  exceeded  three 
mi  1  lion  dol lars . 

These  substantial  delays  ultimately  have  the  effect  of 
weakening  the  Commissioner  of  Revenue's  settlement  powers.   While 
the  Commissioner  may  ultimately  settle  a  case  for  5<d%   of  the 
total  liability  including  accrued  interest,  the  accrual  of 
interest  from  the  date  of  assessment  and  disposition  may  mean  the 
taxpayer  nevertheless  receives  a  check  for  much  more  than  50%  of 
the  initial  assessment.   With  a  paid  assessment,  a  taxpayer  can 
simply  wait  while  interest  accrues  in  their  favor. 

The  Litigation  Bureau  report  also  noted  that  as  of  July  7, 
1993,  "the  Bureau  [litigation]  is  still  awaiting  decisions  in 
over  fifty  cases."   Undoubtedly,  these  fifty  cases  affect  many 
more  taxpayers,  audits  and  returns  than  just  those  involved  in 
the  listed  cases.   Given  these  substantial  delays,  taxpayers  who 
can  afford  to  wait  will  simply  use  the  accrual  of  interest 
against  the  Commonwealth  as  an  investment  and  settle  only  when 
they  have  reached  their  targeted  amount.   This  process  works  to 
the  detriment  of  the  taxing  authority  trying  to  settle  cases  in 
an  expeditious  fashion. 
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In  FY'93,  the  DOR's  Litigation  Bureau  had  an  active 
inventory  of  1,581  ATB  cases.   According  to  the  DOR's  Litigation 
Bureau  report,  the  ATB  issued  13  decisions  "on  the  merits"  in 
FT' 93.   Thus  the  ATB  in  effect  reached  decisions  on  the  substance 
of  the  appeals  on  substantially  less  than  1%   of  its  revenue  case 
inventory  during  one  fiscal  year.   According  to  the  Litigation 
Bureau's  report,  232  cases  were  settled  during  that  same  period. 
Other  cases  were  dismissed  for  lack  of  jurisdiction  when  DOR 
brought  such  a  motion.   The  net  effect  of  this  is  that  hundreds 
of  thousands  of  state  taxpayers  are  held  hostage  by  this  system. 
The  ATB  has  demonstrated  little  ability  to  make  a  dent  in  this 
backlog.   As  a  result,  taxpayers  and  even  the  DOR  appear  to  be 
in  the  dark  about  what  the  rules  are  for  pending  decisions  on 
recurring  issue  cases.   There  is  little  doubt  that  if  the  ATB 
made  a  concerted  effort  to  decide  the  cases  it  already  had  and 
managed  its  inventory  of  cases  more  efficiently,  the  backlog  of 
revenue  cases  would  be  significantly  reduced. 

The  decision-making  process  of  the  ATB  contributes  to  the 
backlog.   There  is  no  rationale  for  waiting  anywhere  from  six 
months  to  several  years  before  indicating  which  party  wins  the 
case  and  then  informing  the  parties  of  the  reasons  why,  several 
years  later,  as  the  ATB  has  made  a  practice  of  doing.   From  a 
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common  sense  standpoint,  the  further  away  from  the  date  of  the 
hearing,  the  more  likely  the  record  will  be  forgotten.   Issues 
such  as  credibility  and  demeanor  of  witnesses  are  bound  to  be 
lost  in  the  years  that  pass  between  trial  and  decision. 

The  Bureau  also  questions  the  expertise  and  efficiency  of 
the  ATB  from  the  perspective  of  its  decision-making  process.   In 
some  of  the  years  reviewed,  the  ATB  was  reversed  in  whole  or  in 
part  more  than  fifty  percent  of  the  rime  in  appeals  taken  to  the 
courts.   That  track  record  provides  little  assurance  to  litigants 
about  predictability  and  fairness  of  result.   The  current 
statutory  provisions  governing  the  makeup  of  the  ATB  do  not 
mandate  expertise  in  litigation  and  taxation. 

In  addition,  the  statute  in  effect  politicizes  the  ATB  by 
requiring  that  "not  more  than  three  members  of  the  Board  shall  be 
members  of  the  same  political  party."   While  this  provision  is 
aimed  at  making  the  ATB  balanced,  it  can  discourage  appointments 
based  on  merit.   If  a  governor  has  one  or  two  appointments  to  the 
ATB,  the  "correct  party  affiliation"  becomes  an  issue. 
Qualifications,  not  political  affiliations  should  be  the 
controlling  factor.   The  recent  appointments  to  the  ATB  have 
clear  political  connections.   If,  as  a  report  issued  in  1983  by 
the  McDaniel  Commission  suggests,  there  are  strong  reasons  to 
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exclude  political  considerations  from  the  DOR,  these 

considerations  should  hold  true  for  the  forum  that  decides  tax 

appeals.   Tenured  judicial  appointments  to  a  tax  court  instead  of 

the  current  system  would  go  a  long  way  toward  removing  some  of 

the  political  considerations  that  currently  affect  the  ATB. 

Based  upon  its  preliminary  examination,  the  Bureau 

recommends  the  following: 

1.    That  the  House  Post  Audit  and  Over  sight  Committee 

conduct  a  complete  investigation  of  ATB  procedures  and 
practices  with  the  goal  of  making  legislative 
recommendations  to  either  abolish  the  ATB  and 
substitute  a  state  tax  court  or  to  completely  overhaul 
the  ATB's  current  method  of  operation. 


-i 


That  a  small  claims  procedure  for  tax  appeals  be 
established  to  expedite  low-dollar  impact  appeals. 

3.  That  a  practice  similar  to  the  reservation  and  report 
of  the  case  be  adopted  so  that  legal  and  constitutional 
cases  be  fast  tracked  to  the  appellate  courts  for  final 
disposition. 

4.  That  the  rules  of  evidence  and  civil  procedure  be 
adopted  in  state  tax  appeals  and  property  tax  appeals 
over  a  certain  dollar  threshold. 

5.  That  there  be  a  full  study  of  whether  it  is  more  cost- 
effective  to  establish  a  new  administrative  board  for 
informal  appeals  and  property  tax  cases  under  a  certain 
threshold;  and  a  tax  court  as  a  division  of  the 
superior  court  with  justices  as  opposed  to  hearing 
officers  for  major  appeals  cases. 

6.  That  statutory  standards  and  requirements  for  maximum 
length  of  time  for  deciding  cases  be  established  and 
that  prioritization  of  significant  impact  cases  be 
incorporated  into  a  system  of  tracking  orders  and  case 
management . 


-  18  - 


7.    That  consideration  be  given  allowing  the  ATB  to  dismiss 
cases  for  lack  of  jurisdiction  on  its  own  motion  where 
it  is  clear  the  taxpayer  has  failed  to  meet  the 
jurisdictional  requirements. 


Preliminary  Conclusion 

The  Bureau  believes  that  there  are  clearly  better  ways  to 
decide  tax  appeals  for  both  state  and  local  tax  cases.   The 
establishment  of  a  state  tax  court  could  go  a  long  way  toward 
alleviating  many  of  the  concerns  that  have  been  raised.   The 
Bureau  recommends  that  the  Committee  examine  the  full  scope  of 
operation  of  the  ATB  and  propose  significant  legislative  changes 
to  make  the  tax  appeal  process  fair,  professional,  expeditious 
and  cost  effective. 

Post  Script 

By  a  letter  dated  August  18,  1993,  the  Bureau  requested  case 
information  from  the  ATB.   The  Bureau  also  requested  much  of  the 
same  information  from  the  DOR.   The  DOR  responded  within  two 
weeks  while  the  ATB  insisted  that  the  information  could  only  be 
provided  in  a  six  week  period.   Apparently,  the  ATB  used  that 
period  to  issue  a  flurry  of  decisions  two  days  before  the 
September  30,  1993  deadline  for  response  to  Post  Audit.   These 
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actions  not  only  belie  the  integrity  of  the  ATB's  process,  but 
also  demonstrate  quite  clearly  how  the  ATB  can  manipulate  its 
case  inventory. 

The  records  provide  the  ATB  were  clearly  divergent  from 
those  provided  by  DOR.   Not  only  did  the  ATB  list  cases  that  did 
not  exist  on  DOR  records,  but  the  ATB  listing  of  backlogged  cases 
was  also  significantly  different.   The  Bureau  recommends  that 
these  issues  be  clarified  at  rhe  hearing  process.   'Please  see 
Appendix ) 
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August    18,     1993 


BY    HAND 


Mr.    Timothy    O'Brien 

Ihairman 

Appellate    Tax    Board 

100    Cambridge    Street 

10th    Floor 

Boston,    Massachusetts 
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Dear  Chairman  O'Brien: 

The  House  Committee  on  Post  Audit  and  Oversight  (the 
"Committee")  requests  that  the  Board  provide  detailed  information 
on  the  activities  of  the  Board  for  the  last  five  full  calendar 
years  and  1993  to  date.   The  Committee  requests  that  the  3oard 
provide  the  Committee  with  the  breakdowns  itemized  below  for 
"he  separate  categories  of  Department  of  Revenue  cases  and  for 
property  tax  appeals.   Specifically,  the  Committee  requests  the 
following  for  each  category: 

1.  The  totai  numDer  of  cases  for  eacn  calendar  year 
beginning  in  1988  for  which  an  evidentiary  hearing  or 
trial  on  the  merits  was  held. 

2.  The  totai  number  of  cases  for  each  calendar  year 
beginning  in  1988  which  had  evidentiary  hearings  and 
which  were  decided  in  that  calendar  year. 

3.  The  total  number  of  cases  for  each  calendar  year 
beginning  in  1988  in  which  the  Board  issued  decisions  on 
the  merits  and  not  on  jurisdictional  grounds. 
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The  total  number  of  cases  for  each  calendar  year 
beginning  in  1988  which  were  dismissed  for  the  lack  of 
prosecution . 


Timothy  O'Brien 
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6. 


Total  number  of  cases  for  each  calendar  year  beginning 
in  1988  which  were  dismissed  for  lack  of  jurisdiction. 

The  last  page  of  the  3oard's  Annual  Report  provides  a 
table  of  DOR  cases.  Please  explain  in  detail  how  the 
number  of  cases  decided  is  arrived  at. 


7.   Of  the  DOR  cases  listed  as  decided  in  the  Annual  Report, 
how  many  cases  decided  are  comprised  of  multiple  docket 
numbers  with  the  same  issues.   Does  the  Board  treat 
each  docket  number  with  the  exact  same  issue  as  one  or 
multiple  cases? 

3.   How  many  cases  that  were  tried  and/or  hearings  held  are 
still  pending  before  the  Board  as  of  the  date  of  this 
letter.   This  includes  both  cases  submitted  on  brief 
stipulation  and  cases  on  which  there  was  an  evidentiary 
hearing . 

9.  Please  list  each  case  currently  awaiting  decision  by 
date  hearing  held,  or  stipulation  filed,  whichever  is 
appropriate . 

10.  Please  list  cases  which  have  been  decided,  but  are 
awaiting  issuance  of  reported  findings  of  fact  and 
rulings  of  law. 

The  Committee  requests  that  you  provide  the  information 
requested  by  separate  category  of  property  tax  appeal  and  DOR 
cases . 

Please  provide  this  information  by  Friday,  September  3, 
1993.   If  you  have  any  questions,  please  contact  Peter  V.  Kocot 

of  mv  office. 


Sincerely, 


William  P.  N'aale 


HOUSE   POST  AUDIT  AND  OVERSIGHT   BUREAU 

ROOM    49.   STATE    HOUSE 

BOSTON.   MA   02  1  33 


WILLIAM   P    NAGLE.  JR 

Chairman    Committee    ~n 

PQC-r    Audit    anC   OvERS'G'-' 


THOMAS   W    HAMMOND.    JR 

DIRECTOR 
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August    25,     1993 


BY    HAND 

Frederick    D.     Herberich,    Esq. 

General   Counsel 

Massachusetts    Department    of    Revenue 

Legal    Division,    7th    Floor 

100    Cambridge    Street 

Boston,    .Massachusetts      02204 

Dear    Mr.    Herberich: 

The    House    Post    Audit    and    Oversight    Bureau    (the    "Bureau")    is 
currently    doing    a    performance    audit    of    the    Appellate    Tax    Board 
("ATB").       The    Bureau    is    focusing    on    several   issues    and    would    like 
information    from    DOR    that    can    shed    light    on    the    length    of    time 
required    to    decide    cases.       Accordingly,    we    request    the    following 
information    from    DOR: 

1.  The    total    number    of    cases    for    each   calendar    year    beginning 
in    1988    which    were    dismissed    for    the   lack    of    prosecution. 

2.  The    total   number   of   cases    for   each   calendar    '/ear    beginning 
in    1988    which    were    dismissed    for    the   lack    of    jurisdiction. 

3.  How    many    cases    that    were   tried    and/or    had    hearings    that    are 
still   pending    before    the    ATB    as    of   the    date    of    this    letter?1 
This    includes    both    cases    submitted    on    brief    or    stipulation 

of   facts    and    cases    on    which    there    was    an    evidentiary 
hearing  . 


Please   list    each    case   currently    awaiting    decision    by    date 
hearing    held,    and/or    stipulation   filed,    whichever    is 
appropriate . 
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5.         Please  list   cases    which    have    been    decided,    but    are    awaiting 
issuance  of   reported    findings    of   fact    and    rulings    of    law. 

Please   provide   this   information    by    Friday,    September    17, 
1993.       If    you    have    any    questions,     please   contact    me    at    once. 


Ham  mond ,    Jr 


TWH:rkm 
WP:0825 


Timothy  f.  O'Brien 

Chairman 

Charles  K.  Cobb 

Chief  Counsel 

Richard  b.  Willis 

Clerk  of  the  Board 


lOOvainA&iclae  <jfoe<et,  <J)c<Ukyri  02202 


2    September    1993  Telephone: 

(617)  727-3100 


Hon.  William  P.  Nagle,  Jr. 
Chairman,  Committee  on  Post 
Audit  and  Oversight 
Room  49,  State  House 
Boston,  MA  02133 

Dear  Rep.  Nagle, 

I  am  writing  to  request  an  extension  of  time,  until  October  1, 
1993,  to  provide  the  information  requested  in  your  letter  of  August 
18th. 

I  received  the  letter  upon  my  return  from  duty  with  the  Army 
Reserve.   At  that  time  I  called  and  spoke  to  Mr.  Kocot  to  request 
an  extension.   He  indicated  that  he  would  get  back  to  me,  but  when 
a  few  days  went  by  and  I  had  not  heard  anything  I  called  and  was 
told  he  was  on  vacation.   However,  the  woman  I  spoke  to  indicated 
that  she  thought  an  extension  had  been  granted  until  September  17th. 

Most  of  the  information  requested  is  not  kept  in  the  normal  course 
of  business.   During  my  two  week  absence,  there  were  a  number  of 
matters  which  had  accumulated.   Also,  I  am  in  the  process  of  preparing 
a  presentation  to  the  National  Conference  of  State  Tax  Judges.   The 
written  materials  are  due  by  September  15th,  with  the  presentation 
on  September  30th.   September  is  also  when  we  compile  lists  to  schedule 
real  estate  cases  throughout  the  state  for  the  coming  year.   To  generate 
a  complete  list,  petitions  must  be  entered  into  the  computer.   There 
are  currently  about  3,000  petitions  awaiting  entry.   With  limited 
resources,  compilation  of  the  data  you  have  requested  will  preclude 
us  from  entering  petitions  at  this  critical  time. 

Also,  during  this  month  I  had  hoped  to  finalize  a  review  of  new 
rules  of  practice  before  the  board,  so  that  a  public  hearing  could 
be  held  in  October. 

I  do  realize  that  your  request  is  no  less  important  than  the 
other  matters  cited,  but  an  extension  wcmld  allow  us  to  properly 
address  these  matters,  as  well  as  your  rq*!1163*1' 


Ver 


Timothy  F.  O'Brien 


WILLIAM   P    NAGLE.  JR. 

Chairman    CommiT'EE   ON 
Post  Audit  and  Oversight 


HOUSE   POST  AUDIT  AND  OVERSIGHT   BUREAU 

ROOM   49.   STATE   HOUSE 

BOSTON.   MA   02  1  33 


THOMAS   W    HAMMOND.    JR. 

DIRECTOR 
61  7)   722-2575 


September    3,     1993 


Timothy    O'Brien 

Chairman 

Appellate    Tax    Board 

100    Cambridge    Street 

10th    Floor 

Boston,    Massachusetts 


02204 


Dear    Chairman    O'Brien: 


The   Post    Audit    and    Oversight    Committee    has    agreed    to   extend 
the   time   for    your    response    to   the   questions    raised    by    its    letter 
dated    August    18,    1993    to   September    17,    1993.       The   Committee 
believes    that    this    presents    ample    time    to   respond    to    the    issues 
raised   in    the    request.       The   information    sought    is    straight 
forward   and    should    be   readily    retrievable   from    the    Board's 
records . 

If    you   cannot    provide    the   information    by    September    17,    1993, 
please   provide   all   information    that    is    available    by    rhat    date    and 
also    provide    a    detailed    explanation   of    why    the    remaining 
information    is    not    available.       Please   also   indicate    when    the 
remaining    information    will   be    made   available,    but    in    no  event 
later    than    September    30,    1993. 

To   the   extent    that    the    Board   cannot    provide    reasonable 
answers    as    to    why    any   of    the   information    requested   cannot    be 
provided    within    the    period   of    time    so  extended,    it    may    reflect 
poorly   on    the    Board   in    the    Audit    Report. 

Please    provide    the    information    to    the    Committee   in    Room    146 
of   the    State    House. 


Sincerely , 


Thomas    w.    Hammond, /Jr 

J 
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RESPONSE  TO  QUESTION  #2 


In  1988  on  D.O.R.  cases  the  ATE  held  7  hearings  covering 

10  dockets  in  which  the  decision  issued  in  1988. 

In  1988  on  Property  cases  the  ATB  held  109  hearings 
covering  194  dockets  in  which  the  decision  issued  in  1988. 

In  1989  on  D.C.R.  cases  the  ATB  held  4  hearings  covering  4 
dockets  in  which  the  decision  issued  in  1989. 

In  1989  on  Property  cases  the  ATB  held  138  hearings 
covering  225  dockets  in  which  the  decision  issued  in  1989. 

In  1990  on  D.O.R.  cases  the  ATB  held  4  hearings  covering  4 
dockets  in  which  the  decision  issued  in  1990. 

In  1990  on  Property  cases  the  ATB  held  102  hearings 
covering  127  dockets  in  which  the  decision  issued  in  1990. 

In  1991  on  D.C.R.  cases  the  ATB  held  9  hearings  covering 

11  dockets  in  which  the  decision  issued  in  1991. 


In  1991  on  Property  cases  the  ATB  held  114  hearings 
covering  153  dockets  in  which  the  decision  issued  in  1991. 

In  1992  on  D.C.R.  cases  the  ATB  held  4  hearings  covering  4 
dockets  in  which  the  decision  issued  in  1992. 

In  1992  on  Property  cases  the  ATB  held  98  hearings 
covering  118  dockets  in  which  the  decision  issued  in  1992. 

In  1993  on  D.O.R.  cases  the  ATB  held  5  hearings  covering  5 
dockets  in  which  the  decision  issued  in  1993. 

In  1993  on  Property  cases  the  ATB  held  114  hearings 
covering  123  dockets  in  which  the  decision  issued  in  1993. 


